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COLUMBIA 
LAW REVIEW. 

Vol. XIX. APRIL. 1919. No. 2 

THE DEVELOPMENT OF THE LAW OF 
CHARITIES IN THE UNITED STATES. 

The development of the law of charities in the various states 
of the United States is intimately interwoven with the early his- 
tory of the separate states and with statutory enactments or con- 
stitutional provisions on the subject. The latter were of various 
nature, either making certain testamentary gifts unlawful, or abol- 
ishing all trusts except as expressly authorized and modified, or 
repealing or adopting all English statutes, or adopting merely the 
common law. Accordingly, the forty-eight states now composing 
the Union can be classified in distinct groups. The primary divi- 
sion, of course, is into states which, through various processes, 
have abolished the English charity rule and those which through 
one process or another have adopted it. These groups must again 
be divided into different classes each showing a development pecu- 
liar to itself though all are tending in the same general direction. 

The first or minority group, consisting of states which have 
abolished the English rule and maintain a rule of their own, is 
divided historically into three distinct classes. While the repeal 
of the Statute of Elizabeth in most of these states has by no means 
been without influence, the deciding factor in the first of these 
classes has been a case decided by the United States Supreme 
Court in 1820. In the second, it has been an attempt on the part 
of the legislature to codify the law of trusts. In the third class, 
consisting of only one state, the most radical change of all has 
been made by the adoption of a constitutional provision on the 
subject. 

Turning now to the first class of the minority group, consisting 
of three states and the District of Columbia, it may be stated 
without fear of successful contradiction that the repeal of the 
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Statute of Elizabeth in Virginia, before West Virginia was carved 
out of it, and in Maryland, before that state ceded the District 
of Columbia to the federal government, in connection with the 
deference paid by the courts of these four jurisdictions to the 
case of Philadelphia Baptist Ass'n v. Hart, 1 is the foundation of 
the doctrine adopted by these states. This latter case arose in 
Virginia; the United States Supreme Court by its eminent Chief 
Justice Marshall held that the English doctrine of charitable trusts 
was founded on the Statute of Elizabeth and was wiped out of 
existence when that Statute was repealed by Virginia in 1792. 
This federal decision has accordingly been designated by the 
Virginia court as "the source of all our trouble". 3 

When Virginia in 1776 ceased to be an English possession, 
it was considered necessary for the proper administration of jus- 
tice, to continue in force, for the time being, the common law and 
all English statutes of a general nature so far as they were not 
repugnant to the new situation. Accordingly, the general conven- 
tion of the state at once passed an ordinance by which such statutes 
made prior to the fourth year of King James I, the year of the 
first settlement on its soil, were continued in full force and made 
the rule of decision till altered by the legislative power of the 
new state. 3 This ordinance, so far as it related to any statute or 
act of parliament, was repealed in 1792 by a statute providing 
that "no such statute or act of parliament shall have any force or 
authority within this commonwealth".* 

Excepting an early case decided in 1804, which held an unin- 
corporated monthly meeting capable of acting as a trustee for 
a charity, 5 no case involving the question came before the Supreme 
Court of the State till after the Supreme Court of the United 
States in Philadelphia Baptist Ass'n v. Hart 6 had decided that 
the law of charitable trusts was based on the Statute of Elizabeth 
and had fallen to the ground with the repeal of that Statute. In 
view of the fact that this case arose in Virginia and that the 
opinion handed down embodied the best information on the subject 

X (1819) 17 U. S. 1. 

'Trustees v. Guthrie (1889) 86 Va. 125, 146, 10 S. E. 318. 

3 Laws of 1776, Ch. 5, § 6; 9 Stat, at Large of Virginia (Hening) 127. 

'Protestant Episcopal Education Society v. Churchman (1885) 80 Va. 
718, 772; Wheeler v. Smith (1850) 50 U. S. 55, 58. 

"Charles v. Hunnicutt (1804) 9 Va. 311, 319, 327, 328, 330. 

'Supra, footnote 1. 
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then available and was written by Chief Justice Marshall, it is 
not surprising that, when the question was finally presented to 
the state court in 1832, the federal decision was followed in the 
case of Gallego v. Attorney General. 7 The court took the position 
that charitable trusts in Virginia stood on the same footing as 
other trusts and would be sustained or rejected like others by 
courts of equity. It is clear, therefore, that the Virginia charity 
doctrine "did not have its judicial birth in Virginia but was an 
error copied from the Supreme Court of the United States". 8 

This doctrine, however, did not remain law in its entirety for 
any great length of time. By a curious Virginia idea of public 
policy church corporations are forbidden in the state. 9 It is obvi- 
ous that under this policy a congregation could not hold property 
as a corporation and that under the decision of the court it could 
not hold it even by trustees. No means was therefore available 
by which a congregation could be legally secure in the possession 
of the plot of ground on which it had erected its house of worship. 
This condition, of course, was intolerable. Accordingly, the legis- 
lature was appealed to for relief and responded in 1839 and 1842 10 
by passing an act which validated conveyances to trustees for 
local church purposes 11 whether such conveyances were made 
by deed or devise before or by deed after the enactment of the 
statute. 12 This statute was reenacted by the Code of 1849 and 
was extended to dedications of real property on the one hand and 
to gifts of personal property on the other. 13 

Nor did the legislature stop with protecting transfers to relig- 
ious bodies. While eleemosynary demands were quite well 
attended to at the time, under a law passed in 1802, by which 
the property of the former church establishment in the state had 
been gradually passing to the commissioners of the poor in the 
various countries on the death or removal of the clergyman in 
charge at the time such statute was passed, educational charities 

'(1832) 30 Va. 450, 462. 

"Protestant Episcopal Education Society v. Churchman, supra footnote 4. 

'This policy was incorporated some time later into the constitution of the 
state. Art. 5, Sec. 17. ' 

"Trustees v. Guthrie, supra, footnote 2; Handley v. Palmer (1899) 91 
Fed. 948, 954. 

"Brooke v. Shacklett (1856) 54 Va. 301. 

"Seaburn v. Seaburn (1859) 56 Va. 423. 

"Ch. 77, §§ 8, 9, 10. 11, 12, 13. Kain v. Gibbony (1879) 101 U. S. 362, 
affirming Fed. Cas. No. 7595. 
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were not so well taken care of and needed a fostering care. Edu- 
cation could not but be recognized as an object so desirable that 
obstacles to private munificence in its favor should be eliminated. 
Accordingly, the legislature in the statute of 1839 validated testa- 
mentary gifts for such purposes but retained the right to declare 
them void. This statute was amended in 1860 by declaring all 
such gifts made since 1839 and not since invalidated by legislative 
action to be valid. 1 * The feeling toward such gifts was so friendly 
that a further statute was passed in 1874 "to give effect to a 
compromise of the litigation in respect to the construction and 
effect of the will of Samuel Miller deceased and to establish the 
manual labor school provided for in the twenty-fifth clause of 
said will". 15 Just what classes of "indefinite charities" 18 are now 
validated in the state thus depends upon statutes. There can be 
little doubt however that eventually, through legislative action, 
the system of charitable trusts thus partly reinstated will receive 
full recognition. 

It must not be supposed, however, that the Virginia court has 
always adhered to its own charity doctrine though it had been 
followed in numerous cases 17 and had been recognized by the 
legislature through the enactment into law of exceptions to it. 
After the leading case on the subject already referred to had not 
only stood unchallenged for more than fifty years, but had repeat- 
edly been reaffirmed, the court finally made a desperate attempt 
to overrule it. This step was taken in 1885, the Act of 1792 being 
explained as not repealing the Statute of Elizabeth. 18 The same 
position was taken when the question came up again in 1889, the 
court stating that the opinion in the former case was prepared 
"after the most thorough investigation in which every available 
source of information was consulted lest some landmark of the 
law firmly embedded in principle might receive the rude touch 
of judicial action without due consideration". 19 This attempt to 
cure a judicial error by judicial legislation, however, in the end 
proved to be abortive since the court in 1897 returned to its old 

"Code of 1860, c. 80, § 2; Kelly v. Love (1870) 61 Va. 124, 131, 132. 

"Kinnaird v. Miller (1874) 66 Va. 107, 113 et seq. 

"Roy v. Rowzie (1874) 66 Va. 599, 607-610. 

"Brooke v. Shacklett, sttpra, footnote 11; Seaburn v. Seaburn, supra, 
footnote 12; Commonwealth v. Levy (1873) 64 Va. 21, 40; Petersburg v. 
Petersburg Benevolent Mechanics Ass'n. (1884) 78 Va. 431, 436. 

"Protestant Episcopal Education Society v. Churchman, supra, footnote 4. 
"Trustees v. Guthrie, supra, footnote 2. 
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doctrine stating that the law was settled by a long line of decisions 
founded though they were on erroneous conceptions and was sub- 
ject to change only by the legislature. The discussions in the 
cases arising in 1885 and 1889 were declared to be unnecessary 
to the decision rendered and were branded as mere obiter dicta 
not binding on the court as precedents. 20 This line of reasoning 
has been approved in later cases so that the state, except for the 
action of its legislature, is still in the same situation in which it 
was placed by the early decision of its court. 21 

When West Virginia during the strain and stress of the Civil 
War separated from Virginia and set up its own household, it was 
but natural that it should retain practically all the law, written 
and unwritten, by which it is territory had theretofore been gov- 
erned. Part of the law so retained was that relating to charitable 
trusts. Accordingly, the supreme court of the new state in 1873 
and 1876 expressly approved the principles of the leading Virginia 
case on the subject 22 and explained that its doctrine was not in- 
tended to banish charity, not to dry up the streams of charitable 
feelings and actions, but to control to a limited extent the manner 
of their operation. 23 After the Virginia court in 1885 had 
attempted to break away from the old doctrine, 24 the West Vir- 
ginia court long before this attempt had been declared to be abortive 
in Virginia had expressly refused "to depart from the line of safe 
precedents established by the Court of Appeals of Virginia * * * 
and followed by this court to the present time." 25 It follows, 
therefore, that except for statutory modifications, the law of West 
Virginia in regard to charitable trusts is today the same that it 
was in Virginia in 1832. 

The statutory law in the two states is very much alike. It was 
but natural that the new state should retain the code of Virginia 
for a while after the separation and that it should copy from it 
liberally when it adopted a code of its own. This was accordingly 

"Fifield v. Van Wyck (1897) 94 Va. 557, 570, 27 S. E. 446. 

"Jordan v. Richmond Home (1907) 106 Va. 710, 718, 56 S. E. 730; Jor- 
dan v. Universalist Trustees (1907) 107 Va. 79, 85, 57 S. E. 652. 

"Bible Society v. Pendleton (1873) 7 W. Va. 79, 86, 87; Knox v. Knox's 
Ex'rs. (1876) 9 W. Va. 124, 145. 

"Bible Society v. Pendleton, supra, footnote 22, at p. 90 (cited in Wilson 
v. Perry, (1886) 29 W. Va. 169, 190, 1 S. E. 302). 

"Protestant Episcopal Education Society v. Churchman, supra, footnote 4. 

"Wilson v. Perry (1886) 29 W. Va. 169, 195, 1 S. E. 302. 
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done in 1869 2a in regard to the Virginia statute in relation to chari- 
table trusts and thus charitable uses and trusts were restored pro 
tanto. 27 Any exception to the West Virginia rule must, therefore, 
be found in the statutes. The remedy is with the legislature and 
will probably be expeditiously applied so soon as a spectacular 
failure of a charitable gift shall have stirred the imagination of 
the people to its depths. 

The constitution of Maryland, adopted in 1776, in the third 
section of its bill of rights, declared that the inhabitants of the 
new state were entitled to the benefit of such of the English stat- 
utes as existed at the time of their first emigration and which by 
experience had been found applicable to them. A report of the 
Maryland statutes was later compiled, printed and distributed by 
one Kilty under the sanction of the state for the use of its officers. 
In this volume the Statute of Elizabeth was classed among those 
which had been found inapplicable. This report was adopted by 
the Maryland court in 1822 as "a safe guide in exploring an other- 
wise very dubious path" 28 which decision in connection with the 
case of Philadelphia Baptist Ass'n. v. Hart, 29 decided three years 
earlier by the United States Supreme Court, now definitely fixed 
the law of the state. 30 The decision, rendered in 1822, though 
not the first in the state, 31 not only remained unchallenged but 
was followed by the federal 32 and state courts, 33 and thus the 
law was determined beyond the power of subsequent judges to add 
or detract. It follows that a charitable trust cannot be upheld in 
Maryland unless it be of such a nature that the cestuis que trustent 
are defined and capable of enforcing its execution by proceedings 
in a court of chancery. 3 * 

""Bible Society v. Pendleton, supra footnote 22; Knox v. Knox's Ex'rs. 
supra, footnote 22. 

"Hays v. Harris (1913) 73 W. Va. 17, 19, 80 S. E. 827. 

s Dashiel v. Attorney General (Ned. 1822) 5 Har. & J. 392, 403. 

a (1819) 17 U. S. 1, supra footnote 1. 

M 30 Dashiel v. Attorney General, supra footnote 28. 

n Trippe v. Frazier (Md. 1819) 4 Har. & J. 446. 

'"Meade v. Beale (1850) Fed. Cas. No. 9371. 

'"State v. Warren (1867) 28 Md. 338, 353; Provost of Dumfries v. Aber- 
crombie (1876) 46 Md. 172, 180; Rizer v. Perry (1882) 58 Md. 112, 116; 
Missionary Society v. Humphreys (1900) 91 Md. 131, 143, 46 Atl. 320; Book 
Depository v. Trustees (1912) 117 Md. 86, 91, 83 Atl. 50. 

"Church Extension M. E. Church v. Smith (1881) 56 Md. 362, 397; 
Isaac v. Emory (1885) 64 Md. 333, 337, 1 Atl. 713; Maught v. Getzendam- 
mer (1886) 65 Md. 527, 533, 5 Atl. 471 ; Halsey v. Convention of Protest- 
ant Episcopal Church (1892) 75 Md. 275, 282, 23 Atl. 781 ; Crisp v. Crisp 
(1886) 65 Md. 422, 5 Atl. 421; Barnum v. Mayor of Baltimore (1884) 
62 Md. 275, 292, 23 Atl. 461 ; Gambell v. Trippe (1892) 75 Md. 252, 254. 
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The relief afforded by the Maryland legislature has been 
extraordinarily meager. It was not till 1888 that it was provided, 
as an amendment to the state statute of wills, that no devise or 
bequest for any charitable use shall be void for uncertainty of its 
beneficiaries provided that it contain directions for the formation 
of a corporation to receive and administer such gifts within twelve 
months from the grant of probate of such will or codicil. 35 It 
is evident that this enactment is a long way from reestablishing 
the Statute of Elizabeth or the doctrine of charitable trusts in 
force in England. It has been applied to a will made before its 
passage but becoming effective thereafter ; 38 but it permits a mere 
executory devise 37 and does not set aside the long established 
policy of the state. 38 It has been held inapplicable to a case where 
the corporation was in existence when the will became effective. 39 

But while the Maryland court has been very strict in upholding 
its doctrine of charitable trusts where the question was between 
the heirs of the donor and the intended trustee and in construing 
the statute passed by the legislature, it has been correspondingly 
liberal in upholding such trusts where the question has been pre- 
sented in other proceedings. While fully recognizing that a gift 
by will to an unincorporated charitable association is invalid, it 
has deliberately held over the dissent of some of its own members 
that a gift to such an association consummated inter vivos is valid 
and enforceable saying: "A deceased donor who speaks through 
his will and who must make the law the instrument for the accom- 
plishment of his wishes is under limitations which do not apply 
to a living donor who bestows his bounty by his own act upon 
objects which he himself identifies." 40 Furthermore, in a case in 
which a corporation had for a consideration granted certain privi- 
leges on its premises to an association of Methodist preachers and 
missionaries but which now tried to go out of business without 
making any provision for the obligation thus assumed, the court 
interfered on the ground that such action would be tantamount 
to a fraud both on the original contributors and on the association 
for whose benefit such contributions had been made. 41 In another 

"Annotated Code of Md. Art. 93, § 93. 

"Chase v. Stockett (1890) 72 Md. 235, 238, 19 Atl. 761. 

"Gray v. Orphan's Home (1916) 128 Md. 592, 98 Atl. 202. 

"Yingling v. Miller (1893) 77 Md. 104, 108, 26 Atl. 491. 

ra Yingling v. Miller, supra footnote 38, at p. 109. 

"Snowden v. Crown Cork Co. (1911) 114 Md. 650, 661, 80 Atl. 510. 

"Book Depository v. Church Room Fund, sup ra footnote 33. 
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case the court has invoked the doctrine of adverse possession even 
as against the state to uphold the possession and right to sell of 
a charitable donee unauthorized by the law of the state to take 
the gift in the first place.* 2 In view of these decisions (all of 
them recent ones) it is quite clear that the court, while it still 
follows the doctrine early established in the state, follows such 
doctrine not because it believes that it is inherently true, but because 
it is entrenched by authority which the court does not feel called 
upon to break down. Any important change must, therefore, be 
made by the legislature. 

When the United States Constitution was adopted in 1789, the 
new nation was without a capital. After a spirited contest in 
which the leading cities of the country participated, partly in con- 
sequence of a compromise effected by Alexander Hamilton, partly 
in deference to the wishes of President Washington, the present 
site of the city of Washington was selected in 1790. Cessions of 
territory on the part of both Virginia and Maryland were ob- 
tained, and the District of Columbia was brought into existence. 
The part ceded by Virginia was retroceded in 1846, leaving the 
Maryland law as the rule of decision in the new territorial sub- 
division. 43 Accordingly, no less an authority than the United 
States Supreme Court has cited the leading Maryland case as 
authority for the proposition that the Statute of Elizabeth is not 
operative in the District. 44 

It has been seen that the decisions in the first class of the 
minority group so far considered all rest on the same basis and 
that the difference that exists between the various members of 
it is due to legislative action. The same general rule holds good 
in regard to the second class. While the results obtained in the 
four states composing this class are not entirely uninfluenced by 
Philadelphia Baptist Ass'n. v. Hart 45 and by the repeal of the 
Statute of Elizabeth, they rest primarily on a codification of the 
law of trusts originated by New York and copied by Michigan, 
Wisconsin and Minnesota. This statute abolished all trusts except 
as expressly authorized and modified. 

"Novak v. Orphan's Home of Baltimore City (1914) 123 Md. 161, 90 
Atl. 997. 

"Barnes v. Barnes (1827) Fed. Cas. No. 1014; Newton v. Carberry 
(1840) 5 Cranch C. C. 632; District of Columbia v. Washington Market 
Co. (1879) 3 MacArthur 578; See Beatty v. Kirtz (1829) 27 U. S. 566, 
583, affirming Fed. Cas. No. 7950, 2 Cranch C. C. 699. 

"Ould v. Washington Hospital (1877) 95 U. S. 303, 309, reversing on 
this point 1 MacArthur 541, 552. 

"(1819) 17 U. S. 1. Supra footnote 1. 



LAW OF CHARITIES IN THE UNITED STATES. 99 

The first constitution of New York, adopted in 1777, declared 
that such parts of the statute law of England and of the acts of 
the legislature of the colony of New York which together formed 
the law of the colony on the 19th day of April 1775, as were con- 
sistent with the new order and did not establish any church or 
recognize the English king, "shall be and continue the law of 
this state subject to such alterations and provisions as the legis- 
lature of this state shall from time to time make". 48 In accord- 
ance with this provision and in view of the fact that these various 
statutes were contained in a great number of volumes and were 
written in a style-deemed improper for the statute books of the new 
state, a commission of two persons was appointed by the legislature 
on April 15th, 1786 to collect and reduce into proper form such 
statutes as were still in force for the purpose of having them 
reenacted, to the intent that, when the same shall be completed, 
then and from thenceforth none of the statutes of England or 
of Great Britain shall operate or be considered as laws of this 
state. 47 In accordance with this provision a long list of colonial 
and state statutes was expressly repealed on March 12th, 1788, 48 
and the first compilation of the laws of New York made its 
appearance in 1789, containing none of the English statutes, 49 
thus impliedly repealing among other statutes the Statute of 
Elizabeth. 10 

It is hardly necessary to say that this legislation was not in 
particular aimed at the Statute of Elizabeth. The subject of chari- 
ties under the economic conditions then prevailing even in New 
York was barely thought of much less mentioned. This condition 
of affairs continued through more than the first quarter of the nine- 
teenth century. It is, therefore, not surprising that the legislature, 
when it passed its first real revision of the state statutes in 1827 
and 1828, did not in any way mention charitable trusts in abolish- 
ing all uses and trusts "except as authorized and modified in this 
article". 51 This left the important question whether charitable 
trusts were impliedly excluded from the operation of the statute 
or covered by it open for controversy in the courts. When this 

"New York Constitution 1777, § 35. 

"Laws of New York, Ninth Session, Ch. 35. 

'"Laws of New York, Eleventh Session, Ch. 73. 

49 Jones and Varrick Laws of New York. 

"Avers v. M. E. Church (1849) 5 N. Y. Super. Ct. 351, 367. 

"1 Rev. Stat. N. Y., 1829, p. 727. 



100 COLUMBIA LAW REVIEW. 

question was finally presented in 1844, the chancellor was startled 
by the contention "so contrary to the public interests, and so 
repugnant to the spirit of the age" that all charitable trusts 
springing from benevolent and not from interested motives should 
be abolished by a statute which did not even mention them. He, 
accordingly, denied the contention on the ground that such trusts 
were not within the purview of the lawmakers; that the evils 
which it was sought to remedy were not incident to them; that 
the provisions enacted to preserve what was useful and beneficial 
in private trusts were inapplicable to the administration of char- 
ities and, hence, the statute referred merely to private trusts and 
merely cut down these intricacies and refinements in the dealings 
of individuals with real estate which had perplexed conveyances 
and filled the courts with litigations. 52 

If this construction had prevailed, the courts of the state would 
have been saved from much embarrassment during the half cen- 
tury to follow and many gifts to worthy charitable objects would 
have been sustained for the benefit of the public rather than de- 
feated for the benefit of the heirs. However, such a boon was 
not to be. Charitable trusts were rapidly multiplying and keeping 
almost exact step with them came attacks by disgruntled heirs. 
The new statute afforded too magnificent an opportunity for a 
contention on the part of interested counsel to go unutilized. Nor 
did this contention fall on deaf ears. The state supreme court 
in 1850 severely criticised the construction of the chancellor as 
judicial legislation, pointing out that the language of the statute 
was plain, distinct and emphatic and signified that there should 
be a thorough and radical reform of this branch of the law and a 
total abrogation of express trusts for any and every purpose 
except as therein authorized. 03 

In 1853 the leading case of Williams v. Williams 5 * came before 
the Court of Appeals. As this case did not involve any real 
estate, no contention that it was affected by the trust statute of 
1827 and 1828 could be maintained. The case of Vidal v. Girard,™ 
decided in 1844 by the United States Supreme Court, had shed 
a flood of light on the subject, demonstrating to a certainty that 

"Shotwell v. Mott (N. Y. 1844) 2 Sandf. Ch. 46, SI. 

"Yates v. Yates (1850) 9 Barb. 324, 341 ; see Voorhees v. Presbyterian 
Church of Amsterdam (1853) 17 Barb. 103, 105; Beekman v. People (1858) 
27 Barb. 260, 274, aff'd. 23 N. Y. 298. 

"(1853) 8 N. Y. 525. 

M (1844) 43 U. S. 127. 
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the doctrine of charitable uses existed in England before the Stat- 
ute of Elizabeth. It followed that even the repeal of the statute 
would not necessarily affect the question in the least. Accordingly, 
the court upheld the gift involved on the ground that jurisdiction 
over charities in the state existed independently of the statute. 

This decision, however, was the last ray of light preceding a 
total eclipse and did not remain law in the state for any great 
length of time. The repeal of the Statute of Elizabeth at a time 
when the law of charities was assumed to rest on it and the 
subsequent abolition of the law of uses and trusts except as reen- 
acted in the repealing statute were circumstances that were des- 
tined to exercise an important influence. The majority of the 
cases that arose related to real estate in which the contention 
that charitable trusts had been abolished was vigorously pressed 
by eminent counsel. To this pressure the courts succumbed. A 
wandering in the wilderness commenced not unlike that which 
the children of Israel experienced after they had left Egypt and 
before they reached the promised land. 

The process of overthrowing the Williams case was one that 
is quite familiar to lawyers. The case was distinguished on more 
or less substantial grounds in cases decided by the Court of Appeals 
in 1856 56 and 1861." In 1865, the court deemed the time ripe 
to assail it vigorously, maintaining the thesis that the English 
system of charities was palpably incongruous with the state's polit- 
ical system and the principles that lie at the basis of its government 
and institutions; not adapted to its social conditions and imprac- 
ticable of execution and that by the repeal of the Statute of 
Elizabeth, it was not intended that "indefinite trusts of every 
kind and description, however irrational or absurd, superstitious, 
fanatical or idolatrous should become valid in equity; and that 
the property of the donors, without limit or restraint, might, at 
their own will, and for the promotion of such objects, be with- 
drawn and put in mortmain away from the general uses of 
society." 58 In the following year the same court declared that 
the abolition of the Statute of Elizabeth was the abrogation of 
a system which had been tried and condemned and was not the 
revival of a more ancient and odious system than that abrogated 
by it. Such ancient system was branded as fragmentary and dis- 

"Owens v. Missionary Society (1856) 14 N. Y. 380. 
"Beekman v. Bonsor (1861) 23 N. Y. 298; Downing v. Marshall (1861) 
23 N. Y. 366; Phelps v. Pond (1861) 23 N. Y. 69, affirming 28 Barb. 121. 
"Levy v. Levy (1865) 33 N. Y. 97, 114, 116. 
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jointed, obscure in its origin, incongruous in its theory, disastrous 
in its tendency, discarded as an excresence on the common law, 
inappropriate even to a government in which the crown and the 
mitre are in mutual alliance and dependence, and still more un- 
suited to states in which every religion is free and subject to no 
restraint except that imposed by general legislation. 59 Accord- 
ingly, the court argued that the contention, that the repeal of the 
English statutes was not intended to displace the English system 
of charitable trusts but merely to sweep away the restraints which 
alone rendered it endurable even in a monarchy and to inaugurate 
an ancient and obsolete system freed from all the salutary re- 
straints of modern English legislation, would impute to the legis- 
lature of 1788 a circumvention of its own intent through heedless 
incaution and the exhuming to new life in a free state the buried 
abuses of the old English court of chancery. 60 The controversy 
was practically closed in 1873, twenty years after it had been begun 
in the appellate court. 61 

The result of this wrecking process may be summarized in a 
few words. All original as distinguished from corporate charities 
were now abolished in New York. The only method by which 
a testator could devise his property to charity was to give it to 
a charitable corporation either as an absolute gift (where the cor- 
poration was in existence) or as an executory devise (where it 
had not as yet been formed). This system "abolishing the huge 
and complex system of England for many generations the fruitful 
source of litigation", despite the many wrecks of noble charities 
which it had wrought, so impressed the appellate court in 1888 
that it declared in an excess of zeal that charity had suffered no 
loss by this change and that it was not certain "that any political 
state or society in the world offers a better system of law for 
the encouragement of property limitations in favor of religion 
and learning, for the relief of the poor, the care of the insane, of 
the sick and the maimed, and the relief of the destitute than our 
system of creating organized bodies by the legislative power and 
endowing them with the legal capacity to hold property". 62 With 
this state of affairs all attempts by mere reasoning to induce the 

"Bascom v. Albertson (1866) 34 N. Y. 584, 60S. 

"Bascom v. Albertson, supra footnote 59, at p. 614. 

"Holmes v. Mead (1873) 52 N. Y. 332. 

"Holland v. Alcock (1888) 108 N. Y. 312, 335, 336, 16 N. E. 305, revers- 
ing 40 Hun, 372, affirming 3 How. Pr. (N. S.) 106. 
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court to return to the doctrine of the Williams case were useless. 63 
Only legislative action could revitalize any original charity which 
any testator might feel called upon to contrive. 04 

Our narrative must now take us back for many decades. In 
1814 Samuel J. Tilden was born in New Lebanon, New York. 
After being admitted to the bar he originated the system of rail- 
road reorganization and consolidation. A great many railroads 
in consequence passed through his hands. This work was very 
remunerative and made him wealthy. His opposition to the Tweed 
Ring in the early seventies in addition made him a national figure 
and elevated him to the governorship of New York in 1875. His 
participation in the national campaign of 1876 as the democratic 
candidate for the presidency in opposition to Rutherford B. 
Hayes, the republican candidate, his patriotic action in submitting 
to the decision of the electoral commission which decided the 
election for Hayes by a strictly partisan vote are a part of the 
history of the United States. After declining the democratic 
nomination for the presidency in 1880 and 1884, he died in 1886, 
leaving a will in which he left more than four-fifths of an estate 
appraised at over five million dollars "to establish and maintain 
a free library and reading room in the City of New York and 
to promote such scientific and educational objects as my said 
executors and trustees may more particularly designate". In 
1891, the Court of Appeals was confronted with the question of 
the validity of this magnificent gift. Its decision, that it was 
invalid under the New York rule in relation to charitable trusts, 65 
on account of the munificent proportions of the gift, the national 
prominence of the donor and the noble purpose which had been 
frustrated, caused widespread discussion throughout the country. 66 
This discussion bore fruit in 1893, 6r when the legislature of New 

°Cottman v. Grace (1889) 112 N. Y. 299, 19 N. E. 839; Fosdick v. Town 
of Hempstead (1891) 125 N. Y. 581, 26 N. E. 801. 

"For a discussion of this history, see Holland v. Alcock, supra footnote 
62; Allen v. Stevens (1899) 161 N. Y. 122, 138-140, 55 N. E. 568, reversing 
33 App. Div. 485, 54 N. Y. Supp. 8, and affirming 22 Misc. 158, 49 N. Y. 
Supp. 431; Utica Trust & Deposit Co. v. Thompson (1914) 87 Misc. 31, 
149 N. Y. Supp. 392, 397; Simmons v. Burrell (1894) 8 Misc. 388 28 
N. Y. Supp. 625, 629. 

Tilden v. Greene (1891) 130 N. Y. 29, 28 N. E. 880. 

"5 Harvard Law Rev. 389; 31 American Law Register (N. S.) 125, 235, 
522; 23 Central Law Journal 217, 364; 38 Alb. L. J. 369. 

"Allen v. Stevens, supra footnote 64; Matter of Shattuck (1908) 193 
N. Y. 446, 450, 86 N. E. 455, reversing 118 App. Div. 888, 103 N. Y. Supp. 
520; Matter of Cunningham (1912) 206 N. Y. 601, 605, 100 N. E. 437, 
affirming 76 Misc. 120, 136 N. Y. Supp. 922; Hull v. Pearson (1899) 26 
App. Div. 224, 235; 55 N. Y. Supp. 324; Utica Trust & Deposit Co. v. 
Thompson, supra footnote 64. 
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York passed the "Tilden Act", 68 which marked the departure of 
the state from the New York rule built up on the ruins of the 
system outlined in Williams v. Williams, 60 restored the law as 
declared in that case, 70 and reversed the previous policy of the 
state." 

This act provided that no charitable gift, in other respects 
valid under the laws of the state, should be deemed invalid "by 
reason of the indefiniteness or uncertainty of the persons designated 
as the beneficiaries" and declared that all gifts made without 
designating a trustee should vest in the supreme court and directed 
the attorney general to enforce them by proper court proceedings. 
The act was amended in 1901, by adding a provision permitting 
a gift to be applied cy pres with the consent of the donor or 
grantor if living, and if dead, after the expiration of twenty-five 
years from the date of the execution of the instrument, where a 
literal compliance with the terms of the gift had become imprac- 
ticable or impossible. 72 This twenty-five year limitation was 
stricken out in 1909, so that the court is now at liberty to make 
such application at any time upon a proper showing, provided 
only that no such order is to be made "without the consent of the 
donor or grantor of the property if he be living." 78 

This statute has received the most favorable construction. 
"The spirit of love and religion which is the basis of charity" 74 
has been exercised in construing its provisions. As said by Judge 
Marshall of the Wisconsin bench, the court has been moved by 
the conception of the wrong that had been judicially done, with 
the shadowy aid of the new written law, by "an exhibition of 
heroics which had no parallel in the books", to turn backward 

"Sailor's Snug Harbor v. Carmody (1914) 211 N. Y. 286, 297, 105 N. E. 
543; Laws of 1893, Ch. 701. 

"Dammert v. Osborn (1893) 140 N. Y. 30, 43, 35 N. E. 407. 

'"Sailor's Snug Harbor v. Carmody, supra footnote 68, at p. 298 affirm- 
ing 158 App. Div. 738, 144 N. Y. Supp. 24, which reversed 77 Misc. 494, 
137 N. Y. Supp. 968; Allen v. Stevens, supra footnote 64; Bowman v. Do- 
mestic & Foreign Missionary Society (1905) 182 N. Y. 494, 75 N. E. 535 
modifying 100 App. Div. 29, 90 N. Y. Supp. 989, which reversed 42 Misc. 
574, 87 N. Y Supp. 621. 

"Washburnton Ave. Baptist Church v. Clark (1913) 158 App. Div. 230, 
142 N. Y. Supp. 1089, reversing 80 Misc. 306, 141 N. Y. Supp. 1. 

"Laws of 1901, Ch. 292. 

"Laws of 1909, Chs. 45 and 52. Consol. Laws of N. Y. Personal Prop- 
erty Law, § 12, p. 4170, Real Property Law, § 113, p. 4999. 

"Matter of Robinson (1911) 203 N. Y. 380, 385, 96 N. E. 925, modi- 
fying 145 App. Div. 925, 130 N. Y. Supp. 259, which modified 71 Misc. 87, 
129 N. Y. Supp. 1020. 
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to the starting point so unfortunately departed from and efface 
the half century of lamentable wandering and reintrench the prin- 
ciples of Williams v. Williams.'' 5 Nevertheless the statute, not 
being retroactive, 78 did not affect any rights that had vested under 
wills which had become effective before its passage, nor could 
a trust, void before the statute, operate as a power in trust as 
the purpose itself was then unlawful. 77 Again a direct and abso- 
lute gift to an unincorporated charitable society, 78 or to an asso- 
ciation which has no existence in fact, 79 has heen held void under 
it on the ground that the statute does not apply to absolute gifts 
but only to gifts in trust. 80 Furthermore the statute has been 
held not to validate gifts for charitable purposes in another state 81 
nor accumulations. 82 On the other hand while the purpose of 
the gift must be stated with definiteness, 83 the beneficiaries may 
be uncertain and indefinite; 84 the selection of the particular char- 
ity to be benefited may be left to the trustee 85 who need not be 

"Maxey v. Oshkosh (1910) 144 Wis. 238, 273, 128 N. W. 899. 

"People v. Powers (1895) 147 N. Y. 104, 41 N. E. 432, reversing 83 Hun, 
449, 29 N. Y. Supp. 950, 8 Misc. 628; Murray v. Miller (1904) 178 N. Y. 
316, 70 N. E. 870, affirming 85 App. Div. 414, 83 N. Y. Supp. 591; Sim- 
mons v. Burrell, supra footnote 64; Butler v. Parochial Fund (1895) 92 
Hun, 96, 36 N. Y. Supp. 562, 566. 

"Murray v. Miller, supra footnote 76. 

''Mount v. Tuttle (1906) 183 N. Y. 358, 76 N. E. 873 affirming 99 App. 
Div. 433, 91 N. Y. Supp. 195 which reversed 40 Misc. 456, 82 N. Y. Supp. 
655; Fralick v. Lyford (1907) 107 App. Div. 543, 95 N. Y. Supp. 433, 
aff'd. 187 N. Y. 524, 79 N. E. 1105; In re Scott's Estate (1900) 31 Misc. 
85, 64 N. Y. Supp. 577; Wait v. Society for Political Study (1910) 68 
Misc. 245, 123 N. Y. Supp. 637; Matter of Crompton (1911) 72 Misc. 289, 
131 N. Y. Supp. 183; contra, Matter of Fitzsimmons (1899) 29 Misc. 731, 
62 N. Y. Supp. 1009. 

"Spencer v. Hay Library Ass'n. (1901) 36 Misc. 393, 73 N. Y. Supp. 712. 

"Fralick v. Lyford, supra footnote 78. 

°Catt v. Catt (1907) 118 App. Div. 742, 103 N. Y. Supp. 740, 744. 

K St. John v. Andrews Institute (1908) 191 N. Y. 254, 278, 83 N. E. 981, 
affirming 117 App. Div. 698, 102 N. Y. Supp. 808. 

"Matter of Seymour (1910) 67 Misc. 347, 124 N. Y. Supp. 637. 

"Matter of Shattuck, supra footnote 67 ; Spencer v. Hay Library Ass'n., 
sitpra footnote 79; Bowman v. Domestic & Foreign Missionary Society, 
supra footnote 70; In re Beaver's Estate (1909) 62 Misc. 155, 116 N. Y. 
Supp. 424; Matter of Powell (1910) 136 App. Div. 830, 121 N. Y. Supp. 
779; Matter of Spence (1915) 165 App. Div. 787, 151 N. Y. Supp. 292; 
Starr v. Selleck (1911) 145 App. Div. 869, 130 N. Y. Supp. 696; afi'd. 205 
N. Y. 545, 98 N. E. 1116. 

""Kelly v. Hoey (1898) 35 App. Div. 273, 55 N. Y. Supp. 94, 96; Rothschild 
v. Goldenberg (1905) 103 App. Div. 235, 92 N. Y. Supp. 1076; see 188 
N. Y. 327, 80 N. E. 1030; Manley v. Fiske (1910) 139 App. Div. 665, 124 
N. Y. Supp. 149, modifying 66 Misc. 388, 123 N. Y. Supp. 129; afi'd. 201 
N. Y. 546, 95 N. E. 1133; Utica Trust & Deposit Co. v. Thompson, supra 
footnote 64. 
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a corporation 88 and whose non-existence, 87 incapacity to act, 88 or 
dissolution 89 is of no consequence. The cy pres doctrine which 
had been inapplicable before the statute, 90 now became effective. 91 
The word "grant" in the statute was construed to include a power 92 
and the sentence "which shall in other respects be valid under 
the laws of this state" was held to make no reference to perpetui- 
ties in general but only to charities resting on more than two 
lives in being. 93 

Looking back over the development of the forty years pre- 
ceding the year 1893, it may well be said that, while the doctrine 
developed during this period "has been reared into a vast structure 
of learning, it remains a monument of historical and academic 
worth rather than a guide needed for the disposition of present 
cases. It is a memorial and mortuary, more a shrine for meditation 
than a land mark for navigation. Upon the fabric of this erudi- 
tion, statutory and judicial endeavor has wrought a modern sys- 
tem which, without assumption, may be declared so plain that 
the wayfaring man need not err therein". 9 * In view of this devel- 
opment, it may well be contended that Tilden through his invalid 
gift (saved in part to charity through a compromise) has done 
more for charity than he could have done by a will which would 
have withstood all the attacks made upon it. There is basis for 
the belief that, had he clearly foreseen what was to follow after 
his death, he would not have changed his will in the least. He 
meant to be a benefactor after his death and he built far better 
than he knew. 

When, by act of Congress in 1805, the territory of Indiana 
was divided and the territory of Michigan was created, the legal 
situation in regard to the statutes applicable to the new govern- 
mental subdivision was most difficult and involved. There were 
the acts of the British Parliament, the Canadian ordinances, the 

"Allen v. Stevens, supra footnote 64. 

"Sawyer v. Dearstyne (1912) 139 N. Y. Supp. 9SS. 

"Matter of Griffin (1901) 167 N. Y. 71, 60 N. E. 284, reversing 45 App. 
Div. 102, 61 N. Y. Supp. 639. 

88 In re Deming's Will (1908) 112 N. Y. Supp. 170. 

""Loch v. Mayer (1906) SO Misc. 442, 100 N. Y. Supp. 837, 840. 

"Matter of MacDowell (1916) 217 N. Y. 454, 465, 112 N. E. 177. 

"Kelly v. Hoey, supra footnote 85. 

"Allen v. Stevens, supra footnote 64. 

"Matter of Davis (1912) 77 Misc. 72, 137 N. Y. Supp. 427, aff'd. 141 
N. Y. Supp. 1115. 
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statutes of the Northwest Territory and the laws of Indiana all 
claiming recognition and all more or less entitled to it. The situa- 
tion, bad enough as it was, was made intolerable by the frontier 
conditions which prevailed and which made access to the proper 
books difficult, if not impossible. To remedy these defects the 
legislative department of the new territory made short shrift of 
these laws by repealing them all and by providing among other 
things "that no act of the parliament of England, and no act of 
the parliament of Great Britain shall have any force within the 
territory of Michigan." 85 This action, of course, repealed among 
other statutes the Statute of Elizabeth. 86 

It will be noticed that this development bears a striking re- 
semblance to the course of events in New York. Nor does 
the analogy stop with the repeal of the Statute of Elizabeth. On 
the contrary, the state practically patterned its entire history in 
this matter on that of New York. In 1846 it copied the New 
York statute abolishing all uses and trusts except as expressly 
authorized and modified. 07 The question of the effect of this 
statute, however, did not arise till 1879 after both New York 
and Wisconsin which, in the meantime, had copied the statute 
from Michigan, had definitely passed upon the question. It was 
almost a matter of course that the court should decide that trusts 
for charitable uses involving real estate were not distinguished 
from others and that their validity depended upon the same rules. 98 

This left the question open whether a gift of personal property 
to charity was secured under the law of the state. Though a case 
arising in 1889 seemed to lean toward the affirmative of this pro- 
position, 90 when the question finally was squarely presented, the 
court reluctantly held such a gift invalid on the ground that the 
repeal of the Statute of Elizabeth had repealed the entire law of 
charities. 100 

In 1906 a testatrix died leaving a legacy of $2,000 in trust for 
a charitable purpose. Nine months later the legislature passed an 
act which was substantially a copy of the New York Tilden Act 

9S 1 Territorial Laws of Mich., 900. 

"Methodist Church of Newark v. Clark (1879) 41 Mich. 730, 741, 3 
N. W. 207; Hathaway v. New Baltimore (1882) 48 Mich. 251, 12 N. W. 186. 

"Rev. Stat Mich., 1846, c. 63. 

'"Methodist Church of Newark v. Clark, supra footnote 96. 

"Penny v. Croul (1889) 76 Mich. 471, 480, 43 N. W. 649. 

""Hopkins v. Crossley (1903) 132 Mich. 612, 96 N. W. 499; see Stoepel 
v. Satterthwaite (1910) 162 Mich. 457, 127 N. W. 673. 
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of 1893. 101 This act was held not to be retroactive when the case 
which had arisen out of the legacy mentioned finally reached the 
supreme court in 1910. 102 This decision, of course, left the 
statute in force so far as any prospective application of it is con- 
cerned. It was not till 1915 that its validity was attacked. The 
ground on which this attack was made was a purely technical one, 
involving merely the sufficiency of its title. An equal division of 
the court resulted in the affirmance of the judgment below which 
sustained the statute. 103 Beyond this the Michigan court has not 
been called upon either to construe or apply the statute, though it 
has taken occasion to remark that the construction of the New 
York court will not necessarily be controlling, since the effect of 
a new statute upon the law and policy of a state depends upon the 
existing state of the law and the policies theretofore declared and 
not upon the construction which fits it into the law of another 
state which may be radically different. 101 The importance of the 
statute in reversing a century-old policy of the state in regard to 
charitable trusts, however, has been recognized and given expres- 
sion. 105 The state may, therefore, be regarded as back in line with 
the majority of states and has every reason to congratulate itself 
upon the action of its legislature, accidental though it may have 
been. 

Though Wisconsin was a part of Michigan at the time when 
it became a separate territory in 1836, it was not a part thereof 
in 1810 when Michigan repealed all English statutes. However, 
it was but natural for it not only to retain the bulk of the statutory 
law of Michigan, but also for a time to duplicate closely its new 
statutes. Accordingly, after Wisconsin had become a state, it 
adopted, in the revision of its statutes of 1849, the Michigan 
statute in regard to trusts which Michigan in turn had borrowed 
from New York. 104 

When the question of the construction of this statute came 
before the Wisconsin court, the New York court had reached 
definite conclusions in regard to the matter. It was but natural 
for the Wisconsin court to follow this construction, since the 

'"Public Acts of Michigan, 1907, No. 122; 4 How. Stat. (2nd ed.) § 10700. 

IW Stoepel v. Satterthwaite, supra footnote 100. 

"» Loomis v. Mack (1915) 183 Mich. 674, ISO N. W. 370. 

1M Moore v. O'Leary (1914) 180 Mich. 261, 267-274, 146 N. W. 661. 

"Xoomis v. Macki supra footnote 103, at p. 678. 

IM Rev. Stat Wis., 1849, c. 57. 
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statute had been adopted with a full view of the New York act. 10T 
Accordingly, the words of the statute which abolished all uses 
and trusts except as expressly authorized and modified were 
deemed to be too plain, broad and explicit to justify any judge- 
made exceptions. The court, therefore, refused to restrict the 
application of the language used or to narrow its meaning. Ac- 
cordingly, a gift of land to unincorporated charitable schools was 
in 1876 held to be void and of no effect. 108 When, however, three 
years later the question arose whether a bequest of money for a 
similar purpose was valid, the court very properly took the position 
that such bequests to charitable uses are unaffected by the statute 
of perpetuities or the statute of uses and trusts and upheld the 
gift. 109 

During the next year a tendency developed to uphold a 
charitable gift whether of real or personal property which was 
"fully expressed and clearly defined upon the face of the instru- 
ment creating it". 110 The cases which involved this proposition, 
however, were neither well considered nor well argued and left 
the searcher after truth in considerable doubt. 

The year 1900 marks the beginning of the return of Wisconsin 
to the English charity doctrine. In an important case decided in 
that year, 111 the doctrine of equitable conversion was most vigor- 
ously asserted by Judge Marshall in order to uphold a gift as a 
charitable one and avoid the one infirmity in the Wisconsin law 
which hampered owners of property in their efforts to devote the 
same to the public good. 112 This case was followed by subsequent 
cases 113 and led to the deduction of an equitable conversion from 
facts which disclosed ho express direction of any kind on the 
part of the owner. 114 

In 1903, however, a case of a gift to a city came before the 
court in which this convenient remedy was found to be inapplicable. 
The charity contemplated, however, was most meritorious and the 

'"Danford v. Oshkosh (1903) 119 Wis. 262, 269, 97 N. W. 2S8. 

10S Ruth v. Oberbrunner (1876) 40 Wis. 238, 258. 

"•Dodge v. Williams (1879) 46 Wis. 70, 97, 50 N. W. 1103. 

no Webster v. Morris (1886) 66 Wis. 366, 381, 28 N. W. 353; Farness v. 
Braunborg (1889) 73 Wis. 257, 279, 41 N. W. 84. 

^Harrington v. Pier (1900) 105 Wis. 485, 82 N. W. 345. 

"•In re Kavanaugh's Estate (1910) 143 Wis. 90, 110, 126 N. W. 672. 

m Hood v. Dorer (1900) 107 Wis. 149, 82 N. W. 546. 

u 'In re Kavanaugh's Estate, supra footnote 112, at p. 101. 
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court was disinclined to overthrow it. It was, accordingly, held 
to be an absolute gift and thus saved from destruction. In this 
case Judge Marshall, while heartily concurring in the judgment, 
boldly dissented from the reasoning upon which it was based and, 
with faith rather than hope, cast his bread upon the waters 115 and 
appealed "to the blessed spirit which gave rise to the law of 
charities" to banish the spectre of the New York heresy from the 
state's judicial tables. 116 This appeal was effective. The defect 
had been too glaringly exposed. Accordingly, the legislature at 
its next meeting in 1905 exempted real estate which was given, 
granted or devised to a charitable use from the limitations upon 
the right to suspend the absolute power of alienation. 117 In 1910 
this statute was applied to a charitable gift of real estate, thus 
placing Wisconsin in the words of Judge Marshall "in the front 
rank of communities as regards favoring devises of privately 
accumulated wealth to charitable objects". 118 

When the territory of Minnesota was created in 1849, it was 
provided by Congress that "the laws in force in the territory of 
Wisconsin, at the date of the admission of the state of Wisconsin 
shall continue to be valid and operative therein", 119 subject, of 
course, to be altered or repealed by the legislative body of the new 
territory. It is, therefore, not at all surprising that when the new 
territory undertook in 1851 to establish its own code, it retained 
from the Wisconsin statutes the act which abolished all uses and 
trusts except as expressly authorized and modified. 120 Under this 
statute a deed in the Methodist Episcopal form was held void in 
1883, Michigan and New York decisions being relied upon in 
support of this decision. 121 When the question came up again in 
1897, the court stated that it was well settled in the states from 
which the statute was derived that a great body of the English law 
of charity had been abolished by it. Reliance was placed upon 
New York, Michigan and Wisconsin cases and a gift to trustees 
for the unincorporated branch of the Salvation Army located in 
St. Paul -was declared to be void and of no effect. 122 

^Danford v. Oshkosh, supra footnote 107. 
""Maxcy v. Oshkosh, supra footnote 75. 
"'Laws of 1903, Wis. Stat c. 511, sec. 2039. 
m Maxcy v. Oshkosh, supra footnote 75. 

""Section 12 of the act establishing the territorial government of Minne- 
sota, approved March 3, 1849. 
"Stat. Minn., 1851, c. 44. 

"Little v. Willford (1883) 31 Minn. 173, 176, 17 N. W. 282. 
"Lane v. Eaton (1897) 69 Minn. 141, 143, 71 N. W. 1031. 
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The Minnesota decisions so far noted referred to real estate 
only. In 1903 a case arising out of a gift of personal property 
came before the court. The legislature in 1875 for some un- 
fathomed reason had included "money, stocks, bonds or valuable 
chattels of any kind" in the provisions of the trust statute. 123 The 
court, accordingly, held that a charitable gift of personal property 
was covered by the statute and that the bequest was void. 124 This 
decision was rendered on January 9th, 1903. Probably in conse- 
quence of it, the legislature by an act approved on April 4th, 1903, 
attempted to reestablish charitable trusts in the state. 126 Unfor- 
tunately, however, this statute was passed under a title which was 
held too restrictive by the court and hence was declared uncon- 
stitutional. 128 Finally, by the adoption of the revision of 1905, 127 
a certain leeway was again given to charitable gifts so far as 
personal property is concerned. 128 In view of this development 
there can be no question but that the subject of charitable trusts 
has to an extraordinary degree been the football of legislative 
whims in the gopher state. A program of constructive legislation 
is needed to eliminate the uncertainties under which the law of the 
state is laboring on this important subject. 

Carl Zollmann, 
Chicago, 111. 
[To be concluded] 

"Laws of 1875, c. S3. Shanahan v. Kelly (1903) 88 Minn. 202, 210, 
92 N. W. 948. 

"'Shanahan v. Kelly, supra footnote 123, p. 211. 

^Gen. Laws, Minn., 1903, c. 132. 

^Watkins v. Bigelow (1904) 93 Minn. 210, 214, 100 N. W. 1104. 

m % 3249 (S). 

""Young Men's Christian Ass'n. v. Horn (1913) 120 Minn. 404, 418, 
139 N. W. 805. 



